
A few notes on your collective exam answers: 

1) Read and follow the instructions. 

2) Both necessity and breach are about reasonableness. Think through B versus PL for each. 

3) Procedure matters. This is why I directed you to include procedural posture in each of your case 

briefs and to consider how that posture shaped the particular opinion. 

4) In a jury trial, the jury (rather than the judge) resolves genuine issues of material fact, including 

those related to damages. 

5) The judge might, however, conduct a Daubert analysis for a proposed expert witness. Even 

though you learned about Daubert under causation, you should have applied it (or at least its 

principles) to evaluate the proposed testimony about damages. This testimony was incorrect in 

numerous ways that undermined its mathematical and economic reliability. 

6) “Exclusive of” means “not including” or “not accounting for.” For example, someone who owns 

one car, two trucks, and seven bicycles could correctly say “I own three vehicles—exclusive of 

my bicycles.” 

7) Some answers assumed that Dr. Havidor Reporian is male. This assumption is without support. 

8) One of the questions instructed you to draft a complaint. You will recall that your group 

assignment earlier in the semester also involved drafting a complaint—and that I returned this 

work to you with specific comments about how best to do so. Good answers accordingly 

explained how the facts presented satisfied each of the elements for each of the claims. 

9) There were multiple negligence claims (or at least multiple theories of breach), at least one 

negligence per se claim, and at least one fraudulent misrepresentation claim. Other tort claims 

by the plaintiff banks against the defendant companies were also possible, and a few answers 

identified these too. 

10) A data breach is not the same as a duty breach. 

11) The last two questions involved a motion for summary judgment, which we discussed 

extensively in class. Good answers focused the argumentation accordingly—by addressing only 

those questions that a judge might decide. 

12) Good answers also engaged at length with the two opinions included in the examination packet, 

particularly by framing their holdings to alternatively support the plaintiffs and the defendants 

and by arguing about their correctness. 

13) A good motion by the defendants for summary judgment on the negligence claims would 

principally argue that there is no duty for pure economic harms (a question of law). (Other 

arguments are also possible, including that criminal conduct is a superseding intervening cause 

as a matter of law, that a reasonable jury would necessarily find that the plaintiffs’ facts fail to 

establish cause-in-fact for certain categories of damages, and that a reasonable jury would 

necessarily conclude that the plaintiffs had assumed the risk of financial loss.) A good response 

by the plaintiffs would argue that a duty exists based on the rule of special relationships, on a 

broad conception of physical damage (supported by the case), and on policy considerations that 

undermine an anachronistic duty limitation. 

14) A good motion by the defendants for summary judgment on the negligence per se claims would 

argue that there was no duty (again), that the court should conclude that the FTC guidance 

should not be considered law for the purpose of negligence per se (consistent with the case 

provided), and that the federal statute neither provides a clear rule for decision (also consistent 

with the case provided) nor applies to the class of persons at issue in this case. A good response 



by the plaintiffs would (and could) contest each of these points. If a complaint were to suggest 

that negligence per se extends to company policies, a motion for summary judgment would 

refute this suggestion. 

15) The instructions provided that “[u]nless otherwise stated, the applicable law is that of an 

unknown US state.” Nonetheless, some answers contained unnecessary, unhelpful, and 

generally incorrect assumptions or assertions about civil procedure and choice of law. 

16) Remember that liability is not binary—subject to the exceptions we discussed in class, at least 

one of which is arguably relevant to the motion for summary judgment. 

17) Good lawyers are good writers. Use sensible paragraphs (or the equivalent in outline form), 

because paragraphs that are consistently as short as a sentence or as long as a page do not 

communicate effectively. And learn the difference between their and there, between effect and 

affect, between it’s and its, and between plural and possessive (among others). 

 


