
A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671

ID: 366F17_Torts_S03_(Smith)

7 of 11



A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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A preponderance of the evidence

Question #1 Final Word Count = 4

Necessity is a defense to conversion because a greater injury or harm can be avoided through the

conversion of property. The defense of necessity is available to the defendant if he can prove that the

he avoided a greater harm to an innocent party through the conversion. The defense is not available in

negligence because the aversion of a greater harm is already dealt with in breach. If a defendant in a

negligence claim can show that his conduct avoided a greater harm, then the conduct would not be

unreasonable and the plaintiff could not show the defendant breached his duty of care to act

reasonably. Negligence is center based in defendant's unreasonable conduct despite a duty of care to

act reasonably, if the harm avoided by the defendant's conduct is greater than the harm committed, the

he acted reasonably and the negligence claim would fail. 

Question #2 Final Word Count = 146

As a federal district court judge, the Daubert Rule requires that I determine whether Dr. Reporian's

testimony should be submitted to a jury in considering the plaintiff's claim and the resulting

potential damages. This gatekeeping function ensures that non-scientific testimony which could be

presented by individuals asserting themselves as experts is not submitted to a jury of lay peoples with

no conceptual understanding of the science behind the testimony.  The studies which Dr. Reporian

plans to testify about appear to be based in the scientific method and would therefore satisfy the

Daubert Rule, and his opinion appears to me to be grounded in good scientific technique. The studies

which Dr. Reporian plans to testify to which would normally permit me to allow his testimony.

However, I am not certain about Dr. Reporian's expertise in the calculation of the damages. The

plaintiff is  a 25 year old, yet Dr. Reporian uses the complete life expectancy of a 81.2 years in

determining her lost income. The loss of future earnings should be determined by the number of years a

person is likely to work, not the plaintiff's total life expectancy, therefore Dr. Reporian's calculation of

$1.6 million in lost income is likely very inaccurate. Dr. Reporian's calculations of 5.4 million in losses

to plaintiff based off the US government's value of a human life is wildly inaccurate. Dr. Reporain's

calculation of $162k in loss of enjoyment of rock music is first of all inadmissible because the plaintiff

must show the full description of activities enjoyed prior to injury and the limitations and effects of the

injury on this enjoyment. The Dr's calculation that stereo music is at least twice as good as mono music

is about as unscientific as you can get. Lastly, the Dr. Reporian provides now evidence to prove the

assertion of $10 million in pain and suffering. While expert testimony may be given to show pain and

suffering, the expert's opinion must be based on such factors as the frequency of medication, the

inference of pain based on the nature of the accident, day in the life of the plaintiff videos, or testimony

concerning future pain the plaintiff will suffer. I am choosing to decline the plaintiff's use of expert

testimony of Dr. Reporian on the grounds of failure the satisfy the Daubert Rule because while he may

have an adequate scientific background and cite studies that appear to be based on good scientific

evidence, his calculation of damages appears to have no basis in law, reality, or basic mathematics. 

Question #3 Final Word Count = 418

Plaintiffs et al v. Wendy's et al.

Complaint 

Claim 1 - Negligence 

The prima facie case of negligence requires the plaintiff to show that the defendant owed a duty of care

to the plaintiff, that the defendant breached that duty of care by it's unreasonable conduct despite

foreseeable risk of harm, that the defendant was the cause in fact of the plaintiff's injury, that the

plaintiff's injury was within the defendant's scope of liability, and that legally cognizable damages were

incurred by the plaintiff as a result of the defendant's unreasonable conduct.

Duty - Wendy's duty to the plaintiff's is derived mainly from the business relationship between them.

The increasing prevalence of third parties hacking retail POS systems demonstrates that the risk of

harm to the plaintiff was entirely foreseeable, and Wendy's had a duty to take reasonable measures to

insure the valuable banking information it retained on it's customers was not hacked. Note 84,85,87,

and 88 in the plaintiff's statement of fact clearly show that Wendy's was aware of the risk of breach of

it's point of sale systems by hackers, which demonstrates the clear foreseeability of the exact type of

harm which occurred and imposed a duty upon Wendy's to take all reasonably steps in ensuring the

Protected Card Data was secure. Wendy's owed a duty of care to all parties involved in it's

transactions were protected from any breaches of Wendy's point of sale systems. 

Breach - Wendy's breached the duty of care it owed to the plaintiff's by failing to ensure that it's point

of sale systems were protected from hacking and by allowing the vulnerabilities within it's system to

continue even after it was made aware of the risk that hackers would attempt to breach the point of

sale systems to obtain customer's financial information. Using Judge Learned Hand's economic analysis

of breach (B<PL) we can determine whether Wendy's conduct was unreasonable in light of the

foreseeability and severity of the harm suffered.  B is the steps Wendy's burden of the steps Wendy's

failed to take in securing its POS systems, P is the likelihood of the systems being breached, and L is

the severity of the harm resulting from the systems being breached. Wendy's had a variety of options

available to mitigate the risk of being breached, and both the likelihood of being hacked and the harm

resulting from the hack were exponentially more costly than any of the precautions Wendy's failed to

take. This tests demonstrates Wendy's conduct was unreasonable and therefore a breach of duty. The

role of custom can also be used to show Wendy's breached it's duty of reasonable care to the parties

involved in it's financial transactions. Industry standard can be seen in Note 133. The industry custom

of switching to EMV chip readers was well established and specifically designed to prevent rampant

credit card theft. The failure to upgrade it's chip reader to the significantly safer EMV technology

suggests that Wendy's failed to meet the deadline to transition it's systems to EMV imposed by the

payment card industry, while this failure to adhere to a custom is not definite of breach it can be used

as evidence to show Wendy's conduct feel below the relevant standard of care in handling consumers

financial information. 

Cause in Fact - But For Wendy's failing to take any of the necessary steps to secure it's point of sale

systems, the breach would not have occurred. Wendy's failure to take any significant precautions to

protect the card information of it's consumers was at the very least a substantial factor in the hacking of

it's systems and the theft of hundred of thousand consumer's card data

Scope of Liability - To Determine this element we must ask whether is was reasonably foreseeable that

Wendy's failing to secure it's point of sale systems would result in the plaintiffs having to compensate

their costumers for fraudulent charges as a result of the hackers theft of their credit card information.

The answer is probably yes. The failure to secure it's systems resulting in both a foreseeable type and

manner of harm (theft of credit info) occurring. Wendy's literally acknowledged that financial institutions

would compensate consumers for losses, so its foreseeable.

Damages - The damages here are clear - the plaintiff incurred losses for having to replace hundreds of

thousands of comprised cards and reimburse consumers for the theft resulting from the breach of

Wendy's point of sale systems. Wendy's actions in knowingly failing to take any reasonable precautions

to protect it's systems are so outrageous as to constitute reckless behavior and also claim punitive

damages

Claim 2 - Negligence Per Se 

Plaintiff must prove that the defendant violated a statute which was created to protect a class of

individuals to which the plaintiff is a member, and to protect from the type of harm suffered. If P meets

these elements, any violation of statutes by D results in strict liability for damages.

Wendy's failed to comply with FTC Guidelines. These rules were designed to protect consumers and

institutions who would incur losses as a result of unauthorized access to consumer data. The plaintiff is

a member of this class meant to be protected and also suffered the type of harm the act meant to

prevent. 

Claim 3 - Fraudulent Misrepresentation

P must prove D made a material misrepresentation that they knew or should have known to be false

and which was intended to induce reliance by P, P does justifiably rely on D's claims, and P suffers

pecuniary damages as a result.

Wendy's knowingly untrue claims that only some of it's locations had been compromised and that the

timeframe of the compromise was limited was intended to induce reliance in both consumers and P. P

relied on this claim in continuing to allowing their cards to be processed at Wendy's, and plaintiffs

suffered enormous pecuniary damages in both replacing cards and compensating fraudulent purchased

to hundreds of thousands of consumers. 

Question #4 Final Word Count = 993

Motion for Summary Judgement

Claim 1 - Negligence Per Se

The plaintiffs claims of negligence per se is based entirely on the FTC guidelines. The FTC is in no way

a legislative body and their guidelines should not be used to satisfy the doctrine of negligence per se.

Congress's 1938 addition to these guidelines clearly specifies that the class of persons meant to be

protected by these guidelines are the consumers, and in no way financial institutions like the plaintiffs.

Further, the guidelines are designed to protect consumers from unfair business practices from

institutions like the plaintiff's themselves. The guidelines of the FTC were not meant to protect financial

institutions from losses resulting from hackers stealing credit card information. The plaintiffs do not

belong to the class of persons meant to be protected nor do the guidelines intend to protect the

plaintiffs from the type of harm they are alleging they have suffered. The plaintiffs have failed to

adequately state a claim for negligence per se and therefore defendants move for summary judgement

on this issue. As Judge Lundberg ruled in Chambers v. St. Mary's Schools, if violation of

administrative rules were held to constitute negligence per se, it would result in administrative agencies

having the power propose and adopt rules which would alter the proof requirements between litigants.

This could result in the floodgates of litigation being torn asunder, and strict compliance with these rules

would create undue burdens of those who must comply with them. The duties of establishing what

policies constitute negligence per se must lie solely with the legislature, not with administrative agencies.

The administrators and directors of these agencies have no accountability to the general public, unlike

elected officials, and to give them the power to drastically influence the process of tort law would have

far reaching implications. 

Claim 2 - Negligence

The plaintiffs have failed to establish a prima facie case of negligence

There can be no recovery for negligence without injury to persons or property. The plaintiff not

asserted to have suffered anything other than purely economic harms. This doctrine has been cemented

in tort law through the ages. As Justice Cardozo eloquently state in Palsgraf, It is well accepted that a

defendant who negligently injures a plaintiff may be liable for all proximately caused harm including

economic losses, so long as there is the slightest damage to person or property of the plaintiff. Here,

the plaintiffs have suffered to physical injury nor damage to there property and have therefore failed to

state an actionable claim of negligence. This rule is also articulated in Justice Holmes' decision in Robins

v. Flint (1927). The potential liability for Wendys as a result of being hacked would be

exponentially disproportionate to their fault as the victims of criminal activity. Mere

unreasonableness on the part of the defendant does not merit the enormous magnitude of

potential liability

While it it is true that Wendys owes a duty of care to act reasonably with regard to its costumers, there

is no legally recognized duty to protect persons against purely economic losses.

The plaintiff's argue that Wendy's acted unreasonably by failing to protect its systems from intrusions by

an outside attacker, yet even with significant efforts to ensure that a point of sale system is secure,

vulnerabilities will always exist. Each new technology created to ensure that consumer financial

information is safe will eventually be broken and vulnerable to any variety of intrusions. The

responsibility of ensuring that point of sale systems are reasonably protect from intrusions lies with the

companies which manufacture the point of sale technology. Any fault with systems such as Aloha. The

plaintiffs have failed to prove that there was any precaution available which would have definitively

prevented hackers from intruding into Wendy's point of sale systems. Theoretically, Wendys could

operate as a cash only business, which would protect the financial information of consumer and their

financial institutions, but doing so would obviously result in loss of business and undue hardship on the

defendant.  Intrusions by hackers are becoming increasingly commonplace in the market, and retailers

cannot be held responsible for the criminal actions of parties who may be on an entirely different

continent. 

Claim 3 - Fraudulent Misrepresentation

The plaintiff's claim that Wendy's statements regarding the intrusions into the companies point of sale

systems constitute fraudulent misrepresentation, yet again they have failed to state an actionable case

for this claim.

Wendy's was under no obligation to release private information concerning security breaches to the

public at large while it was conducting an internal investigation into any possible breaches of the

company's systems. The companies statements were in no way intended to induce reliance by any

party, and were merely informational to update the public on the intrusion which had been discovered.

The company decline to release every factual aspect intrusion until it was reasonably certain of the

intent to which the systems had been compromised. Wendy's statements to the public concerning the

intrusion were not made nor directed toward the plaintiffs in any manner. Even if the plaintiffs received

the statements as such, any reliance on these statements is wholly unjustified. The nature of hacking

itself makes breaches difficult to detect and eve more difficult to counteract, and any statements

pertaining to the extent of the intrusion to Wendy's systems should have been received with the

understanding that in internal investigation was still ongoing, and the results were in no ay final or

conclusive. 

The plaintiff's claim of negligent misrepresentation must fail, because the statements made by Wendy's

were not an intentional or negligent misrepresentation of fact, which were in no ay directed at the

plaintiffs, and any claim of reliance on the statements is wholly unjustified simply as a result of the

unpredictable nature of electronic breaches and the extent to which they can affect the systems which

they have infiltrated. 

Question #5 Final Word Count = 977

Motions for summary judgement must be viewed in light most favorable to the nonmoving party in

order to prevent the judge from acting as a finder of fact and to prevent unreasonable resolutions to

claims. 

Response to Defendant's Motion for Summary Judgement

Motion 1 - Negligence Per Se

The defendant's motion to dismiss the claim of negligence per se is based entirely on the standing of the

Federal Trade Commission, which has been granted to power by Congress to both protect

competition in business and protect consumers from unfair business practices. The precedent cited by

the defendant represents a departure from the longstanding doctrine that violations of both legislative

actions and administrative rules may constitute negligence per se, the decision in that case as explained

by Judge Douglas, the majority's decision was not only "simply wrong" but further "disturbed well

settled law and effectively overruled numerous decision by this court". Administrative rules which have

been enacted by regulatory bodies given statutory authority by the legislature should be given the full

force and effect of law unless clearly in conflict with the will of the legislature or simply unreasonable.

Wendy's violation of FTC guidelines which were meant to protect both consumer and

institutions resulted in the type of harm the guidelines explicitly suit to prevent.

Motion 2 - Negligence 

While the defendant is correct that traditional tort law excludes recovery for purely economic harms as

result of negligence, it is not a complete bar to recovery. The courts have created exceptions to this

rule in the event of particularly foreseeable plaintiffs (Union Oil Co v. Oppen). If the plaintiffs in this

case are not "particularly foreseeable" then the definition is completely useless. Wendys was admittedly

aware that any fraudulent activity on consumers credit cards would be compensated by the financial

institutions of the consumers, and use of credit card information by hackers is also entirely foreseeable.

Defendant's were well aware that 1) they, as a large retailer, were expressly at risk for hacking by

those seeking consumer information which was stored on their computers and 2) that in the event that

such a breach did occur the financial institutions would be responsible for compensating any losses by

fraudulent activity. The exception to barring claims for purely economic harms is clearly met here

because the plaintiffs were entirely foreseeable as a result of Wendy's negligent conduct in failing make

even remotely reasonable efforts to ensure its systems were protected from breaches by third parties 

In People Express Airlines v. Consolidated Rail Corp concluded that a plaintiff who has suffered purely

economic losses may collect damages from a defendant if the defendant breached his duty of care to

avoid risk of economic injury to particularly foreseeable plaintiffs and may be held liable for actual

economic losses that are proximately caused by his breach of duty. 

The plaintiffs meet the exception to the rule barring recovery for purely economic damages because

they both particularly foreseeable and engaged in a special relationship with the defendant as a result of

their extensive business dealings

Motion 3  - Fraudulent Misrepresentation

The defendant's contention in it's motion for summary judgement on this issue of fraudulent

misrepresentation is based of the unforeseeable nature of plaintiffs as persons who would rely on

defendant's statements concerning the hacks. 

Wendys knew or should have known that since the plaintiffs would bear the cost of any

fraudulent activity as a result of consumer card being hacked that they would inherently rely on

statements by Wendys in continuing to allow consumers to use their cards at Wendys stores. Wendy's

knew or should have known that plaintiffs would rely on Wendys statements regarding the extent of the

hack and their vulernability as a result. The reliance by the plaintiff's on Wendy's statements was

justified because both consumers and plaintiffs should reasonably expect a company who has had

hundreds of thousands of costumers information stolen would make all efforts to be honest and

forthright in attempting to fix the issues caused as a result of their negligence. 

Question #6 Final Word Count = 671
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