
A few notes on your collective answers: 

1) Pay attention to the instructions. Some answers examined claims that were out of scope. 

Others exceeded the applicable word limit. This was especially true for the last question, 

which instructed you to address potential claims by five specific plaintiffs in your role as 

counsel to the NCAA. 

2) When you are asked to explain how two concepts are “different from each other,” tell me 

the key difference rather than merely giving me two nonparallel definitions. Vicarious 

liability holds a defendant (strictly) liable for another’s negligence (typically an employee 

acting within the scope of employment), whereas negligent entrustment holds a defendant 

liable for her own negligence (typically in making a dangerous instrumentality such as a car 

available to someone who is irresponsible or incapacitated). 

3) I especially enjoyed reading which element you would excise from negligence. The most 

popular answer was scope of liability, followed by duty. Breach was the only element not 

selected. Some particularly thoughtful answers recognized the overlap among elements 

(especially with respect to foreseeability) and explained whether and how liability would 

expand. 

4) A plaintiff’s lawyer might choose to pursue claims for both intentional torts and negligence 

for the same injuries. 

5) Intent matters for the intentional torts! Consider whether the facts you are given establish 

the elements for each of the intentional torts, including IIED, assault, battery, and trespass 

to chattels/conversion, especially in light of the requirement of a harmful touching (for 

battery) and the (limited) role of the transferred intent doctrine. 

6) Remember that causation links breach to damages. Don’t ask whether a defendant caused 

the harm; ask instead whether the defendant’s breach caused the harm.  

7) There can be (and generally are) multiple causes. Don’t ask whether the breach was “the” 

cause; instead ask whether the breach was “a” cause. 

8) The two tests for causation (but-for and substantial factor) should generally produce the 

same result. Don’t confuse the choice of test (each of which essentially asks whether the 

breach was an actual cause of the harm) with the standard of proof (which requires 

confidence that this be more likely than not). 

9) Remember the difference between “it’s” and “its.” You should be able to replace the 

contraction “it’s” with “it is,” and you should be able to replace the possessive pronoun “its” 

with “the thing’s.” (No one lost any points for this, but I don’t want anyone to one day be 

held in contempt of grammar.)  

 


