
Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983

ID: 425F16_Torts_S02_(Smith)

5 of 18



Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983

ID: 425F16_Torts_S02_(Smith)

13 of 18



Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983
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Vicarious Liability is when one party is liable for the negligence of another party by

due to a relationship between them. Negligent Entrustment is established when the

plaintiff proves the owner had knowledge the driver was a drinker/intoxicant abuser,

AND plaintiff was likely to drive AND still entrusted vehicle.

Question #1 Final Word Count = 49

If I were to remove one element from the prima facie case of negligence, it would

be duty. This is because it often poses a hindrance to a successful negligence claim

when the claim is completely reasonable. Court's insistence on a predetermined

duty before breach has led to entirely unjust outcomes in cases like Yania v. Bigan,

American Industries v. Ruvalcaba, Charron v. Amaral, and numerous other cases.

Most would argue that duty is necessary because perhaps the most important

element, breach of duty, presupposes a duty. The problem with this argument is

that breach is far more obvious than duty, and therefore there are a potpourri of

cases (including the ones I just mentioned, which involve a defendant's careless

conduct hurting someone (allowing for an easy inference of breach) but no

predetermined legal duty. I would argue that the very fact that someone was hurt as

a result of negligent conduct is sufficient, considering not holding this belief would

mean that one can be completely negligent so long as they don't affect anyone they

have a "duty" to.

Tort law's goals are deterrence and accident prevention, compensation, economic

efficiency, administrative efficiency, and fairness. Imagine I hit someone with a car

who is on his way to propose to a future spouse that he has been dating for 10

years, lives with, has a child with, etc. Due to our insistence on duty, that future

spouse may not be able to recover for loss of consortium or emotional distress

simply because there isn't a ring on the finger or a piece of paper indicating they are

married. How does that prevent accidents when there are circumstances where there

is potentially no recovery for recovery unless a legally recognized relationship

exists? How does that compensate for the injuries I caused to those most affected

by the man I hit? How is that economically efficient when the ancillary effects of my

negligent actions on other parties don't go recognized? How is it in any way

administratively expedient to throw out an entire string of cases solely on legal duty

recognition? Most importantly, how is this fair?

The true definition of tort law involves establishing liability and compensation for

harms caused by intentional or careless conduct of another. Therefore, on its face,

tort law should at least assume a duty. If someone is sufficiently within the scope of

liability to the point where they're able to be harmed by another's conduct, then I

would argue a duty already exists. I see no reason for our insistence on duty when

we can more effectively deter and prevent harm, compensate victims, spread costs

economically more effectively, channel the cases administratively more effectively,

and most importantly be more fair when we loosen our insistence on duty. At the

end of the day, if a tortfeasor is able to hurt someone as a result of conduct that

reasonably and foreseeably could lead to harm to parties within the SOL, then the

duty element is already satisfied.

Question #2 Final Word Count = 499

Conversion: Mike intended to exercise control over the device that Eichenwald

would view the message from. This is evidenced by his knowledge of Eichenwald's

epilepsy, triggers, and his choice to send him a message that might trigger his

epilepsy when opened could constitute exercising control over a chattel (ipad). It's

unclear whether a digital message constitutes excercise/control over a chattel. The

plaintiff Eichenwald clearly had a right to control his ipad, it was his property, he

can use it as he pleases.

It's clear that the plaintiff has a right to open messages and use his property as he

wants, but what's not clear is whether or not the defendant tortfeasor has a right to

send messages like this and engage in this type of conduct. One could argue that on

a forum like Twitter, this type of behavior is to be expected (especially by someone

who regularly receives threats and criticisms). A potential defense could be that he

consented to the message upon opening it.

Assault vs. Battery?: Because Eichenwald immediately recognized the danger of

the message he was viewing and the potential for epileptic seizure, he was forced to

drop the ipad, shattering it. These facts indicate that Eichenwald had an

apprehension of the harm, and given the immediate and uncontrollable nature of his

condition exploited by an epileptic attack inducing video, he likely satisfies the

iminency requirement as well. The defendant also did this intentionally, the final

element, because it was widely known he had epilepsy and sought to exploit it and

cause him to have a seizure. Because of this it's likely he has a good case for

assault.

Battery on the other hand is probably not possible because it involves physical

contact of some sort.

IIED:

It's clear that given the defendant's knowledge of the plaintiff's disability and

religion, coupled with his decision to send him an antisemitic, epilepsy inducing

video, the intent element is satisfied. Even if he didn't know it would potentially lead

to a seizure, that's probably not enough, especially considering it was also

antisemitic as well as the Mistake Doctrine, which allows mistake to not defeat

intent. The conduct was also very extreme and indecent. I would like to think the

vast majority of society does not condone this type of behavior. The last element of

causing "severe emotional distress" is a bit tricky. It's not clear what "severe

emotional distress means. The policy behind IIED is to give distinct recognition to

mental injury though, and given the strain this put on Mr. Eichenwald and his family,

one would hope that this injury is compensable. That being said, it's very difficult to

put a monetary value on purely emotional/mental harms like this one.

Emotional Distress/Bystander Recovery for Wife/Family? The facts indicate

the episode was distressing to not only Mr. Eichenwald, but also his wife and

children, but whether or not they can recover is iffy, all of the cases we've observed

involve recovery for spouses/family when a plaintiff is physically injured. It's not

clear whether this type of recovery is allowed for purely emotional and (slight)

economic damages as a result of intentional torts (not negligence). If we go back to

the goal of tort law, to make the plaintiff whole again, allowing recovery for the

spouse and family might make sense, particularly when there is an

emotional/economic detriment that affects them. Tort law does indeed recognize

emotional harms to third parties in certain instances, for example the Direct Victim

Rule.

Question #3 Final Word Count = 580

Adrian Arrington Potential Liability

Is NCAA Vicariously Liable in general (NOT JUST FOR Arrington) for

coaches, athletic trainers, team doctors conduct?

In order to be vicariously liable, the people with whom the NCAA might be liable

for (coaches, trainers, team doctor's, etc.) these individual actors must be deemed

negligent themselves. Rules: employee-employer relationship +SOL

Why they're employees:

Under the Kime v. Hobbs 10 Factor test, which is used to determine whether

someone is an employee or IC, there are 10 factors that help determine

employment, many of which are at least arguably met by the NCAA. The most

important aspect of the this test is the extent of control the employer may exercise

over details of the work. The information provided goes into great detail about the

details of coaches, trainers, etc.'s work that the NCAA governs, including: athlete

safety (#3, 4, 5, 6, 10, +many more), administrative governance (#170, 171, 173, +

more). The extent of control the NCAA has over the details of these people's work

is extraordinarily high considering they have a governing constitution to follow,

numerous policies (both medical and non-medical).

Another factor is whether or not the alleged employer supplied instrumentalities for

the person doing the work. The facts indicate the NCAA has taken upon themselves

the responsibility of aiding "member institutions with the tools that they need to

comply with NCAA legislation..." (#176).

Another factor is whether the alleged employer is or is not in the business of the

alleged employee. Considering the NCAA has taken it upon themselves to provide

student athletes with a competitive and safe environment (#177), they share the

goals of the coaches, trainers, staff that assist them.

Another factor is whether or not the work in question is part of the regular business

of the employer. Once again, the express committment made by the NCAA to take

responsibility for athlete safety coupled with coaches and staff's committment to

abide by NCAA rules and regulations indicates the work in question is part of the

regular business of the employer.

Why they're not employees: One big problem....they're not employees of the

NCAA, at least not with respect to their paychecks. Public and private institutions

are responsible for paying their coaches/staff. Without a direct exchange of money

for services between the NCAA and coaches/staff, it's difficult to establish an

employee-employer relationship.

Potential Loophole?: For franchises, the key question is whether or not the

franchisor has control or right to control the daily conduct or operation of the

"particular instrumentality" that is alleged to ahve caused the harm before VL may

be imposed on the franchisor for the franchisee's torts. Given the franchise-like

relationship described in #2 of the complaint, one might conclude that the NCAA is

a franchisor and the individual member institutions franchisees.

If this is true, then we must determine whether the NCAA controlled, or had the

right to control the particular instrumentality that caused the harm. This is already

established in previous analysis (see above) discussing the NCAA's express

mission to regulate college sports and provide a safe and fulfilling environment for

college athletes.

If the employer-employee relationship is established, then the remaining requirement

that the employee acted within the scope of employment remains. I will discuss this

as it relates to each individual plaintiff.

Is NCAA vicariously liable for Arrington's coaches who let him play despite

repeated concussions during football games?

In a nutshell: Scope of liability is much easier to satisfy, but the employer employee

relationship is iffy, but under the franchisor rules is probably satisfied.

Employer-employee relationship?: See above

Scope of Liability: Given the regulations set forth by the NCAA regarding head

injuries (played from 2006-2009), the coaches/staff in sending Arrington back out

onto the field, finally sending him to a doctor, all encompasses "the kind of work

the employee is employed to perform." After all, the NCAA all the way up until

2009 held that "these injuries are best treated in an individual fashion" (#281).

Lastly, these rather loose protocols were actuated, at least in part, to serve the

NCAA and comply with their policy.

Was the NCAA negligent in fomenting an environment that encouraged

injury? (not necessarily just for Arrington)

Duty: Question of law. As an athlete in the NCAA, the NCAA had a contractual and

a general duty of care to Arrington (see above)

Breach of Duty: Question for factfinder. This will basically hinge on SOC.

Essentially it involves foreseeable risks of harm and unreasonable conduct in light

of those risks.This foreseeability component is furthered by damning evidence

involving the NCAA actively monitoring the via injury surveillance programs and

medical research (foreseeable risks of harm) and yet still not taking significant

action to curb the injuries (unreasonable conduct in light of the risks).

But first lets address the General Standard of Negligence, which is that of a

reasonably prudent (athletic organization) under the same or similar circumstances.

Ultimately, what a "reasonably prudent organization is will be determined by a jury.

But they have some other examples of what other similar organizations have done to

address this problem that the NCAA has not. For example the Professional National

Hockey League instituted a concussion policy in 2001, well before these injuries

occurred(#225). In 1948, the NY legislature created an athletic addressing health

risks to boxers (#212). Even as far back as 1937, the American Football Coaches

Association published a report warning about players who suffer a concussion

should be removed from sports demanding personal contact (#211). Arrington

wasn't removed from games, nor was he even taught the proper way to make safer

tackles (#26). All of this suggests there are ample similar organizations with which

the NCAA's conduct falls below the custom (at least with regard to other

organizations) and what a "reasonably prudent (organization)" does.

Reasonable care can also be established by the existing custom within the medical

field that was established by various conventions tasked with preventing head

trauma to athletes that the NCAA ignored. This includes the Vienna Protocol

(#268), the Prague Protocol (#274), and the Zurich Protocol (#278). Each time the

conventions came forward with recommendations that were breached by caretakers

of Arrington (who insisted he keep playing and put him back on the field). All of

these are examples of custom that the NCAA failed to conform to, or deviated

from, which opens up the high possibility of breach.

B vs. PL provides us with insight as to whether or not the NCAA breached a duty.

Given the evidence in the packet, the potential for serious harm from athletes in

these sports and their severity is pretty high (#8 five year estimates of NCAA

concussions). The burden of action to help prevent these harms is probably not

met considering the numerous other similar organizations who have taken upon

themselves a higher burden (NHL, NFL, NY boxing, etc.) to prevent the harm by

instituting programs to reduce it. This indicattes the B is outweighed by the PL and

therefore there is breach.

Many of these cases involve omissions to provide care to injured players. Though

omissions, typically aren't favored by tort law, they are allowed under

circumstances where there is a contractual duty, like what exists between

coaches/staff to players. THis is another area where duty may be breached.

There are also alternatives to SOC such as judicial standards and statutory

negligence. But they probably aren't relevant to our evaluation of NCAA's conduct.

Cause in Fact:

Arrington suffered numerous head injuries as a result of NCAA sanctioned sport,

but the tests for causation might be troublesome. Whether or not the NCAA is a

"but for" cause of Arrington's injuries stems on whether or not the people who hit

Arrington are liable, in fact if there are any parties at all liable for his injuries beyond

the NCAA, the substantial factor test is more appropriate. Regardless, the NCAA

may be liable under the but for test because it simply asks whether or not the event

would have happenned but for the NCAA's conduct. One can argue that if the

NCAA instituted any of the policies or recommendations from the various medical

bodies concerning athlete head injury, that perhaps this injury would not have

happenned. On the other hand, football is a contact sport, and its unlikely that ALL

concussions can be prevented, so a degree of doubt remains as to whether or not

the NCAA would be a "but for" cause under the circumstances.

Under the substantial factor test, the NCAA's conduct would simply have to be a

major factor in contributing to the plaintiff's injuries. Their clear deviation from

protocol and lack of action on this issue probably indicate they did play a large role

in the injury.

Given the possibility of multiple tortfeasors from Arrington's injuries (coaches,

other players committing intentional torts, etc.) it's possible the plaintiff can shift the

burden of proving WHO caused the harm via alternative liability. This burden shift

will force the NCAA to work with other tortfeasing parties to apportion liability

amongst ourselves.

Scope of Liability:

This is met, see above.

Damages:

Arrington's personal injury damages include past, present, and future medical care

from the seizures, scarring in his frontal lobe, memory loss, depression, and

migraines.

His damages might include economic losses as a result of his medical issues.

Depending on whether or not Illinois allows for a loss of enjoyment of life claim,

this may also be available.

One important note is that any insurance coverage that he may have is irrelevant to

his damage recovery due to the collateral source rule. Also, he is not required to

choose the cheapest medical options, so long as he doesn't fail or refuse to

undergo medical treatments.

Derek K. Owens Potential Liability

Is the NCAA liable for Owens' injuries while participating in "voluntary"

practices?

The complaint doesn't have sufficient information as to whether or not the NCAA

or agents (coaches/staff) knew about these "voluntary" practices, other than that

UCA offered it. If the players themselves ran it and the NCAA and agents had no

knowledge of the practices, or had any reason to know about it, it's unlikely the

NCAA is liable. If they did know, then the same rules apply to them above (and

below).

Is the NCAA liable for Owens' injuries while participating in the

games/practices?

Duty/Breach: SOC established by baseline assessment (not performed). When he

was knocked unconscious by a linebacker, no medical professionals were notified,

violating SOC established in Vienna protocal (altered later in Prague, Zurich was

released after so not SOC yet) by not taking him to a doctor and simply putting him

in his room. Staff also failed to recognize his "complex concussion" indicated by

his inability to speak and other long term symptoms, all of these symptoms were

recognized in the Prague protocol, which was ignored by the NCAA. Also, no

baseline assessment was performed on Owens despite the CDC's insistence on the

examination prior to participating in athletics. All of these examples of established

SOC's that the NCAA and coaches/staff failed to follow are indicative of deviation

from well-ingrained custom in the medical community. Finally, the NCAA not

educating Owens on how to recognize concussions, though recommended by

medical experts, likely contributed to his continued deterioration.

Cause in Fact: see above

***INFORMATION ISSUE****This case involves also a lack of information that

should have been given to Owens about recognizing concussions, which also

probably led to more severe consequences. This lack of information correlates with

some of the medical malpractice consent standards we've looked at. If applied here,

the NCAA may have a duty under both standards (professional/lay). Under the

professional standard NCAA is required to disclose risks which a reasonable like-

organization would disclose under the same or similar circumstances, which doesn't

look great considering the other similar organizations' actions addressing this issue.

Under the lay person standard, the NCAA's duty to disclose about concussion

risks would be measured by whether a reasonable person in the player's position

would have considered the risk significant in making his or her decision.

SOL: established above

Damages: nominal damages for injuries incurred on field, compensatory damages

for continued medical expenses and economic detriments.

Angelica Palacios Potential Liability

*see informed consent analysis above

*see comp.fault analysis below

Duty: see above

Breach: The trainer did not conform to the SOC established by the NCAA at the

time of her injury. Each school (#284) was required as of 2010 to have a

concussion management plan. I seriously doubt the trainer telling her to go go back

to her dorm complies with whatever plan they had in place. So breach with respect

to the NCAA would probably derive from the CMP's policy which allows member

schools to "self police" (#285). The NCAA does however state the athlete with a

suspected concussion should not play that day and that medical clearance should

be determined by a team physician or their "designee" according to the CMP.

Students should also signacknowledgement that they understand their responsibility

to report injuries and they should get educational material on concussions. Palacios

did not practice that day (conforms to SOC), but she was not cleared by a doctor,

but instead took an online test, which disallowed her participation for 5 days. She

still had symptoms when she returned though. This clearly breaches SOC. This

however may be a defense for NCAA with respect to Vicarious Liability SOL

because the "employees" did not conform to their policy, possibly placing their

conduct outside the SOL.

Her lingering side effects are indicative of a complex concussion, which were

outlined in the Prague Protocol and the NCAA does not recognize. This may be a

breach on the NCAA's part for not recognizing. NCAA insists there isn't consensus

on concussion protocols and therefore didn't adopt SOC, but even if this is true,

when new practices are developed and in common use, it may be negligent not to

adopt (T.J. Hooper). 

Kyle Solomon Potential Liability

Negligence for not recognizing Second-Impact Syndrome?

One of Solomon's injuries resulted from being "elbowed softly" in the side of the

head. He was diagnosed with a Grade 3 concussion, but was cleared to play 2

weeks after. This potentially deadly condition was recognized as early as 1973.

Negligence

Similar to Palacios, Solomon was cleared to play without a physician. This

breaches NCAA policy in place at this time, so NCAA liability may be lessened as

it's apportioned to coach/others.

Despite his diagnosis of post-concussion syndrome, trainers cleared him to play.

This likely isn't in the school's CMP, but NCAA's liability stems from the policy of

self policing (see above). If it's foreseeable that teams like this would ignore

policies, then their effectiveness at reducing liability is severely limited.

Defenses available to NCAA

Contributory Negligence: In some jurisdictions, the NCAA may be shielded from

liability, barring any plaintiff from recovery if they themselves were negligent at all in

creating the harm that caused their injury. Palacios for example, sustained major

injuries after colliding with another team member's head during a practice drill. If

she was in any way at fault for putting herself in that situation, then she is not

allowed to recover against the NCAA, at least for any damages resultant of that one

incident.

Comparative Fault: How much this shields the NCAA from liability will depend

primarily on the type of comparative fault the jurisdiction uses. In pure comparative

fault, the % of negligence of the plaintiff reduces the potential damages by the same

%. In a modified 50% jurisdiction, the plaintiff can recover so long as his/her

negligence does not exceed the defendant's (NCAA). In a Modified 49%

jurisdiction the plaintiff can recover if his negligence is less than the defendant's, in

otherwords if the NCAA and the plaintiff are both 50% negligent, the plaintiff

cannot recover.

Assumption of Risk: For this to be sustained, athletes must have knowledge of the

potential for concussions. For plaintiffs like Arrington and Owens, who never

received any information prior to playing about the risks, this defense might not be

available. However the NCAA might argue that given the intrinsic contact-ridden

nature of their sports, their assumption of risk was implied. If the NCAA can prove

Arrington and Owens knew of the risks of injury and prove their voluntary exposure

to participate in environments where those risks were, then this defense might be

available. Implied assumption of risk might be a little bit easier for Palacios and

Solomon because they had been concussed prior to their participation in the NCAA

and yet still willingly exposed themselves to the risks (Palacios parents even gave

her protective head gear). Note that some jurisdictions are absorbing AOR into

comparative negligence, so as not to completely bar the plaintiffs from recovery.

Finally in the case of Harada, we have Express assumption of risk. Harada's

school required her to sign a general release of liability and a covenant not to sue.

One issue with this waiver however is that it doesn't explicitly state the NCAA

cannot be sued, only the school, and its "affiliates" (NCAA?). But my contracts

exam isn't for another few days so I'll stop there. Point is, an express assumption of

risk like this typically acts as a complete defense, so the NCAA might not be liable

here.

Statutes of Limitation: A lot of these athletes are experiencing symptoms as a

result of harms that occurred a long time ago. The SOL "clock" on these injuries

starts running when the cause of action "accrues." Sometimes a discovery rule is

put in place for cases like this where the injured parties may not have requisite

knowledge of the facts to understand their claim . In these cases the discovery rule

may be postponed until the claimant knows or reasonably should know of the

existence of a claim. So if I were the NCAA, I'd pay attention to when these athletes

actually noticed their injuries and how long its taken for them to state a claim.

Question #4 Final Word Count = 2983

ID: 425F16_Torts_S02_(Smith)

18 of 18


